STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
JORY BRI CKER,
Petiti oner,
VS. CASE NO. 93-5713

FLORI DA PONER CORPORATI ON,

Respondent .
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RECOMVENDED ORDER

On Decenber 8, 1993, a formal administrative hearing was held in this case
in Largo, Florida, before J. Lawence Johnston, Hearing O ficer, Division of
Admi ni strative Hearings.

APPEARANCES

For Petitioner: Ted E Karatinos, Esquire
James D. Jackman, P. A
4608 26th Street West
Bradenton, Florida 34207

For Respondent: Rodney E. Gaddy, Esquire
Cor por at e Counsel
Fl ori da Power Corporation
Post O fice Box 14042
St. Petersburg, Florida 33733-4042

STATEMENT OF THE | SSUE

The issue in this case is validity of the conplaint of the Petitioner, Jory
Bricker, that the Florida Power Corporation charges for the provision of
electric service to the Petitioner, Jory Bricker, were not consistent with the
utility's tariffs and procedures, with applicable state laws, and with Florida
Public Service Comm ssion rules, regul ati ons, and orders.

PRELI M NARY STATEMENT

On or about March 1, 1993, the Petitioner, Jory Bricker, filed with the
Fl orida Public Service Comr ssion (PSC) Division of Consuner Affairs a conpl aint
agai nst the Respondent, Florida Power Corporation (FPC), alleging that FPC has
been charging her unduly high electric bills. As done on previous conpl aints,
FPC i nvestigated. On or about March 22, 1993, FPC responded to the conpl aint by
stating essentially that the electric bills were correct and that they were high
because of high electric use by various appliances in the hone and vari ous
i nefficiencies inside the hone. FPC alleged essentially that the Petitioner did
not want to, or could not, pay the bills and that the conplaint was part of the
Petitioner's strategy for negotiating a reduction in the amount owed and nore
time to pay. On or about March 26, 1993, the PSC staff advised the Petitioner



inwiting that her electric bills appeared to be correct. After further

i nvestigation, the PSC staff against advised the Petitioner in witing on or
about April 23, 1993, that her electric bills appeared to be correct and that
electric service could be termnated if the bills were not paid.

On or about April 30, 1993, the Petitioner faxed a letter to the PSC
di sputing the staff findings and determ nations. The PSC treated the letter as
a request for informal conference on the dispute. The PSC al so assigned a staff
menber to determ ne what portion of the outstanding electric bills was actually
in dispute. On or about May 12, 1993, the PSC sent the Petitioner a letter
advi sing her that an interimdeterm nati on had been made under F. A C. Rule 25-
22.032(10) that $619.12 of the outstanding bills was undi sputed and should be
paid by May 27, 1993, to avoid discontinuation of electric service. The
Petitioner did not nmake any paynent, and el ectric service was terni nated.

On or about June 2, 1993, FPC | earned that an unauthorized connection of
electric service had been made and that power had been restored to the
Petitioner's hone without FPC s authority or perm ssion. FPC again termn nated
el ectric service.

An informal conference was held in Largo, Florida, on or about June 16,
1993, but no agreenent was reached, and the PSC docketed the Petitioner's
conpl ai nt .

On or about August 11, 1993, the PSC entered a Notice of Proposed Agency
Action Order Denying Conplaint. It gave the Petitioner until Septenber 1, 1993,
in which to request formal adm nistrative proceedings. On or about Septenber 3,
1993, the Petitioner filed a Notice of Appeal requesting formal admi nistrative
proceedi ngs. On or about Septenber 28, 1993, the PSC decided to not to dism ss
the request for formal adm nistrative proceedings as being untinely but rather
to refer the matter to the Division of Adm nistrative Hearings (DOAH). DQOAH
received the referral on Cctober 7, 1993. By Notice of Hearing issued on
Novenmber 8, 1993, final hearing was schedul ed for Decenber 8, 1993, in Largo,

Fl ori da.

At the final hearing, the Petitioner testified and called one ot her
wi tness. The Petitioner also had Petitioner's Exhibits 1, 2, 4 through 6, 9 and
10 admitted in evidence. FPC called three witnesses and had Respondent's
Exhibit 1 admtted in evidence.

Rul i ng was reserved on FPC s objections to Petitioner's Exhibits 3, 7 and
8. FPC s objections are now sustained. All of these exhibits contain
uncorroborated hearsay; none are properly authenticated, and the expert
qual i fications of those giving the opinions contained in them were not
denonstr at ed.

FPC ordered the preparation of a transcript of the final hearing. The
transcript was filed on Decenber 20, 1993. Explicit rulings on the proposed
findings of fact contained in the parties' proposed recomended orders nmay be
found in the attached Appendi x to Recommended Order, Case No. 93-5713.

FI NDI NGS OF FACT
1. The Petitioner, Jory Bricker, began using the electric utility services

of the Respondent, Florida Power Corporation (FPC), at her hone at 2952 Wbl ey
Drive, Largo, Florida, in approxi mtely March, 1988.



2. In approximtely June, 1989, she had a hot tub installed. Sonme wring
was required to be done when the hot tub was installed, and the hot tub wring
was not done properly. It could not be determ ned fromthe evidence who did the
W ring.

3. Fromthe tinme of its installation, the hot tub has been used daily.
Initially, it was not on a tiner, and it did not have a thermal cover. It
i medi atel y began using a great deal of additional electricity, and the
Petitioner's electric bills went up accordingly.

4. In approxi mately August, 1989, the Petitioner's appliances began to
burn out. It was determi ned that a frayed FPC service drop |ine was the cause
of the damage to the appliances. FPC repaired the drop line and reached a
settlenent with the Petitioner for the damages to the appliances. The
Petitioner also made and was paid an insurance claimfor the damages to the
appl i ances.

5. The Petitioner bought used appliances to replace those that had burned
out. When they were installed, they were not grounded properly, causing the
Petitioner and her housemate, John WAll, to receive electric shocks when they
used the appliances. The Petitioner hired an electrician, who advi sed her of
t he cause of the shocks and properly grounded the appliances w thin the hone.

It is found that, once the appliances were properly grounded, the Petitioner and
her housemate ceased to receive electric shocks when they used the appliances,
contrary to their testinony at the hearing.

6. In Novenber, 1989, the Petitioner conplained to the Florida Public
Servi ce Commi ssion (PSC) regarding the amount of her electric bills. 1In
response to the conplaint, FPC conducted an inspection and recommended severa
energy conservation neasures. The PSC notified the Petitioner that it
consi dered the conplaint to have been resol ved.

7. In Septenber, 1990, the Petitioner made another high bill conplaint to
the PSC. Wen FPC investigated, it found that none of the energy conservation
nmeasures recommended ten nonths ago were being foll owed. Energy conservation
measures were reconmended agai n, and FPC extended the tinme for paynment of the
outstanding bills. The PSC notified the Petitioner that it also considered this
conpl aint to have been resol ved.

8. In Decenber, 1990, the Petitioner nade another high bill conplaint to
the PSC. FPC verified that all FPC facilities were correct and net
specifications. FPC again nade energy conservation recommendati ons. FPC al so
pl aced a nmeter on the hot tub and refrigerator to ascertain how nuch electricity
they were using. It was determ ned that the hot tub was using 26 kilowatt hours
a day and that the refrigerator was using 5 kilowatt hours a day. The hot tub
in particular was using nore electricity than it should have. The two
appl i ances contributed substantially to the Petitioner's high use of
electricity. FPC recomended that the Petitioner hire an electrician to inspect
for electrical problens.

9. The Petitioner made no further conplaints until April, 1992, although
the electricity bills remained high (in some nonths exceeding the | evel s about
which the Petitioner previously conplained.) In April, 1992, the Petitioner

asked FPC to conduct another energy audit. FPC conplied with the request and
agai n made energy conservati on reconmendati ons.



10. In Septenber, 1992, the Petitioner filed another high bill conpl aint
with the PSC. FPC responded to the conplaint and ultimtely conducted an on-
site test of the Petitioner's neter, which proved to be accurate.

11. In Novenber, 1992, the Petitioner nentioned to FPC for the first tine
that she was receiving electric shocks when she used her appliances. Once

again, FPC advised her to hire an electrician. It is not clear whether the
Petitioner was referring to past occurrences, whether she was intentionally
trying to mslead FPC into thinking she was still receiving electric shocks, or

whet her the electric shocks were starting again.

12. In March, 1993, the Petitioner hired an electrician, who inspected the
resi dence for electrical problens and replaced a ground clanp on the
Petitioner's side of the meter. There was no evidence that can support a
finding as to when the ground clanp cane | oose.

13. A loose ground clanp could increase electric bills, but only slightly.
The Petitioner's bills for March through June, 1993, show a reduction, but not
substantially conpared with the bills for those nonths in prior years, and not
enough to denonstrate substantial reduction fromthe repair of the ground clanp.

14. As of March 12, 1993, there were still several electrical problens in
the residence that could result in voltage drops, including: "flying splices,"”
doubl e lugging on circuit breakers, | oose wiring, reversed polarity in sone
outlets and inproper wiring of the hot tub

15. FPC s approved tariffs and procedures include its Requirenents for
Electric Service and Meter Installations, 1991 Edition (the FPC Requirenents.)
Section | of the FPC Requirenments provides in pertinent part:

Except for the installation and mai nt enance
of its own property, Florida Power
Corporation does not install or repair wiring
on the custoner's prem ses and, therefore, is
not responsible for the voltage beyond the
poi nt of delivery and does not assunme any
responsibility for, or liability arising
because of the condition of wires or
apparatus on the prenm ses of any custoner
beyond this point.

16. Section Il A of the FPC Requirenents, setting out the genera
requi renents for the provision of services, provides in pertinent part:

11. GROUNDI NG
a. Al services shall have a grounded
neut r al
b. Gounds shall be established as
required by the "Nationa
El ectrical Code" and | oca
authority. All grounds shoul d have



a maxi mum resi stance of 25 ohns
when neasured at the point of
delivery and at the neter |ocation.

(Enphasi s added.)

17. Section IV A of the FPC Requirenents, setting out the genera
requirenents for meter installations, provides in pertinent part:

8. The Company will performroutine

mai nt enance on neter sockets and rel ated
facilities which the Conpany supplied to the
Customer. If, however, it can reasonably be
determ ned that the Customer has caused or is
responsi ble for danage to the facilities,
then the Custoner will be solely responsible
for all repairs.

(Enphasi s added.)

18. Taken together, the FPC Requirenents are clear that FPC s responsibity
for facilities stops at the nmeter. FPC is not responsible for proper wring,
grounds and other related matters on the custoner's side of the neter and inside
t he hone.

19. FPCrepaired the frayed service drop wire in August, 1989, and the
matter was resolved. There was no evidence fromwhich a finding could be nmade
t hat any subsequent probl enms were caused by or, except for the Petitioner's
incorrect installation of sone of the replacenment appliances, even related to
the frayed service drop line. There was no evidence fromwhich a finding could
be made that FPC did not neet its responsibilities under its Requirenments for
Electric Service and Meter Installations. Any subsequent electrical problens
arose fromfaulty wiring or other problenms on the custonmer's side of the neter.

20. The Petitioner owes FPC $1,157.24 for past due electric bills. On or
about May 12, 1993, the PSC sent the Petitioner a letter advising her that an
interimdeterm nation had been nmade under F. A C. Rule 25-22.032(10) that $619.12
of the outstanding bills was undi sputed and should be paid by May 27, 1993, to
avoi d discontinuation of electric service. The Petitioner did not make any
paynment, and electric service was term nated.

21. After FPC discontinued service, the Petitioner's housemate reconnected
the electricity without FPC s authority or perm ssion. Wen FPC | earned that an
unaut hori zed connection of electric service had been nmade and that power had
been restored to the Petitioner's hone w thout FPC s authority or perm ssion
FPC again ternmi nated el ectric service

CONCLUSI ONS OF LAW

22. Under Section 366.04(1), Fla. Stat. (1993), the Florida Public Service
Conmmi ssion (PSC) has jurisdiction to regulate the service provided by public
utilities in the state.

23. F.AC Rule 25-22.032(1) authorizes a consunmer to file a conplaint
with the PSC s Division of Consuner Affairs when the consunmer has an unresol ved
dispute with a regulated utility regarding the service provided to the consunmer.
In response to such a conplaint, the utility is required to "explain the



utility's actions in the disputed matter and the extent to which those actions
were consistent with the utility's tariffs and procedures, applicable state
| aws, and Conmi ssion rules, regulations, and orders.™

24. Under F.A.C. Rule 25-22.032(2) and (3), a PSC staff menber is required
to investigate the matter and "propose a resolution of the conplaint based on
his findings, applicable state laws, the utility's tariffs, and Conm ssion
rul es, regul ati ons, and orders."

25. F.AC Rule 25-22.032(8) provides that, if the dispute resolution
mechani sns of the preceding sections of the rule are not successful, the PSC
acts on the staff recommendation and either issues a notice of proposed agency
action or sets the matter for hearing pursuant to Section 120.57, Fla. Stat.
(1993).

26. F.A C Rule 25-6.034 provides:

(1) The facilities of the utility shall be
constructed, installed, maintained and
operated in accordance with generally
accepted engineering practices to assure, as
far as is reasonably possible, continuity of
service and uniformty in the quality of
servi ce furnished

(2) The Commi ssion has reviewed the
Anerican National Standard Code for
Electricity Metering, 6th edition, ANSI C 12,
1975, and the Anerican National Standard
Requi renents, Term nol ogy and Test Code for
I nstrument Transformers, ANSI 57.13, and has
found themto contain reasonabl e standards of
good practice. A wutility that is in
conpliance with the applicable provisions of
t hese publications, and any variations
approved by the Comm ssion, shall be deened
by the Commi ssion to have facilities
constructed and installed in accordance with
general |y accepted engi neering practi ces.

(Enphasi s added.) There was no evidence fromwhich a finding could be nmade that
FPC violated F. A C. Rule 25-6.034.

27. F.A C Rule 25-6.040 provides:

(1) Unless otherw se specified by the
Conmmi ssion, each utility shall effectively
ground the neutrals of all its multigrounded
distribution circuits so as to render them
reasonably safe to person and property.

Conf ormance with the applicable provisions in
the publications listed in Rule 25-6.034(2)
shal | be deemed by the Conmi ssion that the
systemis grounded so as to be reasonably
safe to person and property.



(2) Each utility shall establish a program
of inspection to insure that its artificial
grounds are in good nechani cal condition
1
(Enphasi s added.) There was no evidence fromwhich a finding could be nmade that
FPC violated F. A C. Rule 25-6.040.

28. F.AC Rule 25-22.032(10) provides:

During the pendency of the conpl ai nt
proceedings, a utility shall not discontinue
service to a custonmer because of an unpaid

di sputed bill. However, the utility may
require the custoner to pay that part of a
bill which is not in dispute. |If the parties
cannot agree as to the anmount in dispute, the

staff nmenber will nake a reasonable estinmate
to establish an interimdisputed amount until
the conplaint is resolved. |If the custoner
fails to pay the undi sputed portion of the
bill the utility may discontinue the
customer's service pursuant to Conm ssion

rul es.

29. The Petitioner contends that the interimdeterm nation of the
undi sput ed anount was incorrect for two reasons: first, it incorrectly assumed
that the Petitioner was not disputing bills incurred before July, 1992; and,
second, it was based on an incorrect assunption for the Septenber, 1989, bill
On those grounds, the Petitioner contends that she has been wonged by the
di scontinuation of electrical service by FPC for failure to pay the undi sputed
anmount .

30. F.AC Rule 25-22.032(10) is reasonably clear that, absent the
utility's intentional msrepresentations or fraud, a utility should be entitled
torely on the staff menber's interimdeterm nation of the undi sputed anount and
shoul d not be subject to liability for acting in accordance with the interim
determ nation, as FPC did in this case. There was no evidence of intentiona
representations or fraud on the part of FPC

31. At worst, the evidence proved that the Septenber, 1989, bill may have
been in error. (The proof was that there were two versions of the Septenber,
1989, bill. It was not clear which one was correct.) But the Petitioner did
not prove that subsequent bills did not correct any error that may have
occurred. Besides, since all bills before July, 1992, were presuned undi sputed
for purposes of the interimdeterm nation, any error in the Septenber, 1989,

bill had no inpact on the interimdetermnation. Finally, the July, 1992, cut-
of f was reasonable. Al high bill conplaints prior to April, 1992, appeared to
have been resolved, and a review of the bills for March, April, My and June,

1992, reflect that they were not particularly high.
RECOMVENDATI ON

Based on the foregoi ng Findings of Fact and Concl usions of Law, it is
reconmended that the Florida Public Service Conmission enter a final order
di sm ssing the conplaint of the Petitioner, Jory Bricker, against the
Respondent, Florida Power Corporation, and upholding the validity of FPC s
outstanding bill in the amount of $1,157.24 for unpaid electric services.



RECOMMVENDED this 13th day of January, 1994, in Tall ahassee, Florida.

J. LAVRENCE JOHNSTON

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 13th day of January, 1994.

APPENDI X TO RECOMMENDED ORDER, CASE NO 93-5713

To conply with the requirenments of Section 120.59(2), Fla. Stat. (1991),
the following rulings are made on the parties' proposed findings of fact:

Petitioner's Proposed Findings of Fact.

1. Accepted and incorporated.

2. Rejected as not proven that the settlement with FPC was only for a
portion of the damages. It al so does not account for the insurance claimthat
the Petitioner made and was paid. Qherw se, accepted and i ncorporated.

3. First sentence, rejected as not proven. The rest, accepted and
inmplicitly incorporated.

4. Rejected in part as not proven and as contrary to facts found (in that
some Wi ring was necessary to install the hot tub.) Oherw se, accepted and
i ncor por at ed.

5. First sentence, accepted and incorporated. Second sentence, rejected
as as not proven and as contrary to facts found. Third sentence, accepted and
i ncorporated, but there was no evidence fromwhich it can be determ ned when the
ground cl anp cane | oose.

6. "Full use of the hot tub" rejected as not proven. O herw se, accepted
but not necessary. Conparison of the April and May, 1993, bills with the bills
for those nonths in prior years does not indicated a substantial reduction in
the bills for those nonths in 1993.

7. Rejected as not proven, and as contrary to facts found: (1) that the
shocks were conti nuous through March, 1993; (2) that the Petitioner "perpetually
conpl ai ned" to FPC and the PSC about el ectric shocks; or (3) that the Petitioner
was relying on FPC to di scover and correct electrical problens on the
Petitioner's side of the nmeter (instead, FPC repeatedly advised the Petitioner
to hire an electrician for that purpose.) Oherw se, accepted to the extent not
subor di nate or unnecessary.

8. Rejected as not proven and as contrary to the facts found that the
Petitioner inplemented all of the FPC s energy saving recommendations. To the
contrary, the evidence indicated that nost were not followed consistently or for
| ong.

9. First two sentences, accepted and incorporated. The rest, rejected as
not proven and as contrary to the facts found.



10. First sentence, not proven. (It would seemto depend on where the
open neutral was |ocated.) Second sentence, rejected as not proven and contrary
to facts found (assuming it refers to the frayed service drop line.)

11. Rejected as not proven and contrary to facts found.

12. Accepted and incor por at ed.

13. Accepted but unnecessary.

14. Rejected as not proven and contrary to facts found.

15. "Valid convictions" rejected as not proven and contrary to facts
found. O herw se, accepted and incor porat ed.

16. Rejected as not proven and as contrary to facts found. (It is not
clear fromthe evidence that the Petitioner was receiving electric shocks up to
March, 1993, and the evidence was that any increase in electricity usage froma
| oose ground clanmp woul d not be significant.)

Respondent' s Proposed Findi ngs of Fact.

1. Accepted and incorporated.

2. Rejected as contrary to the greater weight of the evidence, and to
facts found, that Wall wired the hot tub. Qherw se, accepted and i ncorporated.

3.-33. Accepted and incorporated to the extent not subordinate or
unnecessary.

COPI ES FURNI SHED:

Ted E. Karatinos, Esquire
James D. Jackman, P. A
4608 26th Street West
Bradenton, Florida 34207

Jory Bricker
2952 Wbl ey Drive
Largo, Florida 34641

Rodney E. Gaddy, Esquire

Cor por at e Counsel

Fl ori da Power Corporation

P. O Box 14042

St. Petersburg, Florida 33733-4042

Martha Carter Brown, Esquire
Staff Counse

Publ i ¢ Service Commi ssi on

101 East Gai nes Street

Suite 216

Tal | ahassee, Florida 32399-0863

Steve Tribble

Director of Records and Recordi ng
Publ i ¢ Service Commni ssi on

101 East Gai nes Street

Tal | ahassee, Florida 32399-0850



WIlliamD. Tal bott

Executive Director

Publ i ¢ Service Commi ssi on

Room 116

101 East Gai nes Street

Tal | ahassee, Florida 32399-0850

Rob Vandi ver, Esquire

CGener al Counsel

Publ i ¢ Service Commi ssi on

Room 212

101 East Gai nes Street

Tal | ahassee, Florida 32399-0850

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit to the Public Service Comm ssion witten
exceptions to this Recommended Order. All agencies allow each party at | east
ten days in which to submit witten exceptions. Some agencies allow a |arger
period within which to submit witten exceptions. You should consult with the
Public Service Comm ssion concerning its rules on the deadline for filing
exceptions to this Recommended O der



